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250 COLUMBIA LAW REVIEW. 

Real Property— Passing op Title to Timber— Time of Removal. — 
Under a contract of sale of all timber "now standing and growing" 
upon certain land, the purchaser, his heirs, executors and assigns, 
were given the right to go upon the land and remove the timber when- 
ever convenient to them. Eleven years later an assignee of the 
grantor began cutting timber and the plaintiff as assignee of the pur- 
chaser brought this suit to enjoin him from so doing. Held, no in- 
junction should be granted. Title passed only to timber removed 
within a reasonable time. Houston Oil Co. v. Boykin (Tex. 1918) 
206 S. W. 815. 

A contract giving one party a perpetual right to enter upon the 
land of another and remove timber therefrom is valid. Houston Oil 
Co. v. Hamilton (Tex. 1918) 206 S. W. 817; Butterfield Lumber Oo. v. 
Guy (1908) 92 Miss. 361, 46 So. 78. Such -a contract, however, is 
very disadvantageous to the grantor and the majority of courts will 
not so construe a contract for the sale of timber, unless its language 
clearly shows that such was the intention of the parties. Of. McBae 
v. Stilhnan (1908) 111 Ga. 65, 36 S. E. 604. Thus, where a severance 
of the timber is intended and there is no time stipulated in the con- 
tracts within which the timber must be removed, the courts will 
usually construe the instrument as implying. that such removal shall 
be within a reasonable time. Hicks v. Philips (1912) 146 Ky. 305, 
142 S. "W. 394; Beatty v. Mathewson (1908) 40 Can. Sup. Ct. 557, 
12 Ann. Cas. 913; Montgomery County Bevel. Co. v. Miller-Vidor 
Lumler Oo. (Tex. Civ. App. 1911) 139 S. W. 1020. There is a great 
diversity of decisions as to the legal consequences of contracts con- 
taining a clause of removal within a stipulated or reasonable time. 
Some courts hold that absolute title to all the timber passes to the 
vendee, which is not affected by the expiration of the time limited. 
0. W. Zimmerman Mfg. Oo. v. Baffin (1906) 149 Ala. 380, 42 So. 
858; Pierce V. Finerty (1910) 76 N. H. 38, 76 Atl. 194. The agree- 
ment to remove the timber within the time limited is interpreted as 
a mere covenant of the vendee. If the vendor uses the timber after 
the expiration of the time limited, he is guilty of conversion. The 
vendor in turn has an action for breach of covenant, see 0. W. Zim- 
merman Mfg. Co. v. Baffin, supra, or trespass, Pierce v. Finerty, 
supra, if the vendee removes the timber after the expiration of the 
time allowed. Other courts hold that the absolute title passes to all 
the timber, which is subject to defeasance as to so much of the tim- 
ber as is not removed within the time limited. Bond v. Ungerecht 
(1914) 129 Tenn. 631, 167 S. W. 1116. Still another group of cases 
insist that title passes to only so mueli timber as is severed and re- 
moved within a reasonable time. Northern Tex. Lumber Co. v. Mc- 
Worther (Tex. Civ. App. 1913) 156 S. W. 1152; Young v. Camp Mfg. 
Co. (1910) 110 Va. 678, 66 S. E. 843. There is no practical differ- 
ence with respect to the rights and remedies of the parties in the 
results reached by the last two groups of case3. See King v. Merri- 
man (1887) 38 Minn. 47, 35 N. W. 570. But to hold that the pur- 
chaser gets absolute and unconditional title to all the timber described 
in the granting clause is to give him a title which cannot be enforced 
or protected either at Jaw or in equity, Mt. Vernon Lumber Co. v. 
Shepard (1913) 180 Ala. 146, 60 So. 825; Pierce v. Finerty, supra; 
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as well as to sanction a rule which encourages unlawful acts and in- 
vites litigation. It is submitted, therefore, that the principal case- 
reached the most logical conclusion as- well- as the one best carrying 
out the intention of the parties. 

Touts — Nuisance — Attracting Eats — Destruction of Crops. — The 
defendant had for thirty years with due care and in connection with 
his business maintained a pile of bones which attracted rats. During 
the years 1916-17 a larger number than usual entered the plaintiff's 
land and injured his crops, although there had been no increase in 
the number of bones. Held, the defendant was not liable for the dam- 
age so caused. Steam v. Prentice (1918) 146 L. T. 158; 63 S. J. 229. 
The keeping of the bones on the defendant's land attracted rata 
and resulted in the injury to the plaintiff's crops. Due to the long 
continuance of the rats and bones it must be assumed that the defend- 
ant knew or should have known of this result. But one cannot place 
a liability on another merely by showing that because of an act of 
that other the complainant has been injured in some way. Lasala v. 
Eollrooh (N. T. 1833) 4 Paige Ch. 169; Thurston v. Hancock (1815) 
12 Mass. *220. There must be shown a duty on the defendant not to 
cause an injury to the plaintiff and as to the existence of this duty 
under circumstances like the present there are at least two views. 
The first, as adopted by the court in the principal case, is that the 
plaintiff had a right not to have his land damaged by rats, and to 
enforce that right could have killed the rats as animals ferae naturae, 
but acquired no right against the defendant who had no property in 
the rats. Bouhtoris Case (1598) Co. Eep., Pt. V, *104b. However, 
it was suggested that had the defendant by some means attracted 
animals or human beings who then injured the plaintiff's land, but 
which the plaintiff could not lawfully kill, the defendant would have 
been liable. Farrer v. Nelson (1885) 15 Q. B. D. 258; see King v. 
Moore (1832) 3 B. & Ad. 184. The distinction seems weak, Salmond, 
Torts (4th ed.) 227, n. 6, for the right against the defendant, if it 
exists, is as real in one case as the other; the plaintiff's right to kill 
seems pertinent rather to the question of mitigation of damages. 
On the other hand, there is a generally accepted rule that one who 
brings upon his land that which, if it escapes, may do damage is 
liable for all the probable consequences of the escape, although guilty 
of no negligence. Fletcher v. Bylands (1866) L. R. 1 Ex. 265, 279 ; 
afd. (1868) 3 H. L. 330, 339. This strict doctrine applies only to 
things brought upon the land and not to what is naturally or already 
there, no matter how noxious. Giles v. Walker (1890) 24 Q. B. D. 
656; Harndon v. Stultz (1904) 124 Iowa 734, 100 N. W. 851 (noxious 
seeds) ; Brady v. Warren (1900) 2 Ir. Bep. 632, 641 (rabbits) ; but it 
is applicable where there has been an artificial accumulation and 
escape of what was naturally on the land. Farrer v. Nelson, supra. 
It seems that the court in the principal case should have held that 
the defendant, by maintaining the bone pile and thereby attracting 
rats, of which result he must have been aware, knowingly brought the 



